AMERICAN CRIMINAL JUSTICE

The Punishment Is the Crime

O October 2, 2009, Travis Bourda, a twenty-nine-year-old Louisiana
oil rig worker, was sentenced to fourteen years in prison for possession of
roughly a quarter of a pound of marijuana. Because Bourda had two prior
convictions, he received the fourteen-year sentence required under Louisi-
ana’s three-strikes law. The tough-on-crime prosecutor was not satisfied.
He appealed the sentence to the Louisiana appellate court, arguing that it
was excessively lenient. The appellate court agreed and sentenced Bourda
to life without parole.

Jack Marble was a twenty-two-year-old African American who was
arrested and convicted of robbery. He was unarmed when he committed
the robbery, and it was his first offense as an adult or juvenile. He was
sentenced to four years in a Texas prison.

Brian Aitken, twenty-five, was recently divorced and moving from
Colorado to New Jersey to be closer to his two-year-old son. After ar-
riving at his parents’ home in New Jersey, Aitken, under a good bit of
stress, lost his temper and jumped in his car to go for a drive to cool off.
His mother was concerned for his welfare when he did not return, so she
called 911. The police greeted him when he returned to his parent’s house
and asked to search his car. Buried under clothing and other personal
items was a bag containing two disassembled, cleaned, and wrapped
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AN AMERICAN PENCHANT FOR PUNISHMENT

The United States has been engaged in what some refer to as “waste man-

agement” incarceration, in which we round up large numbers of bad guys

and warehouse them to make the streets safer. It sounds right—putting
distance between the offenders and the public. Segregating criminals by
placing them in secure prisons and jails to give them time to contemplate
their wrongdoing and see the light certainly seems, on the surface, like a
reasonable way to go. Simple, intuitive, proactive, and tough. How could
it not work?

The evidence of America’s punishment binge is compelling. In l9§0~
we imprisoned about 320,000 inmates in state and federal prison facilities.
In 2017, we incarcerated 1,527,000 (roughly the population of Philadel-
phia). This is nearly a 400 percent increase (see figure 1.1).
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The growth in federal incarceration has outpaced that of the states,
Between 1980 and 2017, the number of federal prison inmates increased
by 600 percent. Much of the federal increase has been driven by drug
enforcement.

Figure 1.1 depicts the increase in prison inmates in state and federal
facilities between 1936 and 20177 This growth in the prison population
is something unprecedented in US history and, as best we know, unprec-
edented in the history of any other nation.

When we add those in jail, typically awaiting disposition of their cases
or sentenced to confinement after conviction for a misdemeanor, the total
number of incarcerated offenders is over 2.2 million. That amounts to the
combined population of San Diego and San Jose, California, the eighth-
and tenth-largest cities in the United States.

As stated in the introduction, the United States is presently home to 5
percent of the world’s population; yet we have 25 percent of the world’s

1800000
1600000

1400000 | ey

1200000 BT
E |

1000000
|

800000

600000

400000 +—

Figure 1.l1. State and Federal Prisoners, 1936-2017
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other types of smaller programs such as drug courts. Prison is reserved
for the incarceration of convicted felons who have been sentenced 1o
confinement. A felony, which is the label we give to more serious crimes,
is defined as an “imprisonable offense.” Jail is used to detain individuals
who are awaiting disposition of their cases and to confine individuals con-
victed of the less serious category of crimes referred to as misdemeanors.
Probation is defined as conditional, supervised release to the community
Probation is diversion from incarceration, used in lieu of prison. While
on probation, offenders are subject to revocation to prison or jail if they
violate the conditions of their release. Parole is conditional supervised re-
lease to the community after someone has served a period of confinement
in prison. Parole violators are also subject to revocation back to prison if
they violate the conditions of parole and are caught.

In 1980, there were approximately 1.9 million individuals under cor-
rectional control in the United States (again, prison, jail, probation, or
parole).’ By 2016, that had grown to nearly eight million (6.6 million
officially counted and an estimated one million in forms of control/su-
pervision not included in the official counts). This is an increase of over
375 percent. The nearly eight million represent the entire population of
New York City or the combined populations of Wyoming, Vermont, the
District of Columbia, North Dakota, Alaska, South Dakota, Montana, and
Rhode Island.

What do we know about the officially counted 6.6 million individuals
under correctional control in the United States? Today, the majority (56
percent) are on probation, one-quarter are in prison, 12 percent are on pa-
role, and 11 percent are in jail. They are mainly men and minorities. There
is wide variation across states in the odds of being under correctional
control. Georgia leads the way (one in thirteen), followed by 1daho (one
in eighteen), Texas (one in twenty-two), Ohio (one in twenty-five), and
Indiana and Louisiana (one in twenty-six). Those with the lowest rates of
correctional control include New Hampshire (one in eighty-eight), Maine
(one in eighty-one), West Virginia (one in sixty-eight), and Utah (one in
sixty-four).®

These statistics do not adequately describe the impact of correctional
control on certain communities in the United States. For example, in the
53206 zip code in Milwaukee, 62 percent ot the males ageS thirty to thirty-

four have been to prison. Approximately two-thirds of the thirty-five
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important roles in subsequent decades in sustaining what was launched
in the late 1960s and early 1970s. The pivotal point in the birth of crime

control was the 1968 presidential clection, and the primary player was,
ironically. Richard Nixon.

Crime and Chaos in the Streets

The 1960s was a period of profound domestic turmoil in the United
States. Crime rates were at an all-time high and continuing to nise. In
1960, the yiolent crime rate was 160 per 100,000 inhabitants. By 1968, it
was threc hundred and rising.* These increases in crime were unheard of
in the American experience.

Race riots swept across the nation, starting in 1965 in the Waus neigh-
borhood of Los Angeles. That riot was followed by hundreds between
1965 and 1969. Essentially, every city of any size (roughly one hundred
thousand and more) experienced substantial race-related violence. When
it was over, the toll was sobering; approximately 750 separate riots, with
230 killed, 12,700 injured, nearly 70,000 arrested, and tens of billions of
dollars in property damage.” Protests of the Vietnam War added to the
disorder on America’s streets and college campuses. The Robert Kennedy
and Martin Luther King Jr. assassinations were high-profile events sig-
naling the profound instability the United States was experiencing. Each
night during the latter half of the 1960s, Walter Cronkite would report the
events of the day, and the message was pretty clear—America was in the
throes of chaos, lawlessness, and disorder.

As disorder unfolded in the streets, there were other events taking place
in Washington that played a role in the shift in criminal justice policy.
First, landmark federal legislation was passed as the Civil Rights Act of
1964 and the Voting Rights Act of 1965 became law. As Michelle Alex-
ander tells us in her influential book The New Jim Crow:

For more than a decade—tirom the mid-1950s to the late 1960s—
conservatives systematically and strategically linked opposition to civil
rights legislation to calls for law and order. arguing that Martin Luther King
Jr.'s philosophy of civil disobedience was a leading cause of crime. Civil
rights protests were frequently depicted as criminal rather than political
in nature, and federal courts were accused of excessive “lenience™ toward
lawlessness, thereby contributing to the spread of crime. In the words of
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Richard Nixon avoided the more conservative “Impeach Earl Warren”
initiative, but even his relauvely controlied communications made clear
his position on Chief Justice Warren- In his 196% address “Toward Free-

dom from Fear.” Nixon stated:

Only one of eight major crimes committed now results in arrest, prosecu-

ton, conviction and pumishment—and a twelve percent chance of punish-

ment 15 not adequate 1o deter a man bent on a carcer in crime. Among the
contributing factors to the small figure are the decisions of a majonity of
one of the United States Supreme Court . . . the cumulative impact of these
decisions has been to set free patently guilty indsviduals on the basis of legal
technicahties. .. . The barbed wire of legahisms that a majority of one of the
Supreme Court has erccted to protect a suspect trom nvasion of his rights
has effectively shielded hundreds of criminals from punishment.

Addivonally, 1n a 1967 Reader 's Digest article, Nixon stated. in reference
to Lyndon Johnson's initiatives on poverty (which reflected Johnson's
belief that a war on crime must be linked to a war on poverty in order to
address the root causes of crime), “Far from being a great society, ours is
becoming a lawless society.” He placed blame on “judges who have gone
too far in weakening the peace forces against the criminal forces,” refer-

ring in particular to the Warren Count.
The launch of crime control emerged from massive civil unrest, assas-

sinations, and high crime rates, but the political upheavals were associ-
ated with the civil rights movement, the Civil Rights Act, and the Voting
Rights Act, as well as the affront to public safety that many, including
Nixon and many conservatives in Congress, perceived the Warren Court’s
due process decisions to be. All of these elements undeniably played a
part, some more than others. but the fact that they all coincided in the
1960s set the stage for a sea change in American criminal justice policy.

The Conservative Agenda: Nixon through Bush 41

Political strategists and elected officials used the events of the day to be-
gin linking crime, civil rights legislation, and the urban riots with racial
insecurities among whites, especially whites in the South. What became

known as the “southern strategy”™ was an effort to bring southern and north-
ern working-class whites into the Republican Party by appealing to racial
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the war on crime), sponsorship of congressional funding for local law
enforcement, a new initiative focused on drug control, and heightened
investigation and prosecution of organized-crime activities.

After Nixon left office with his own legal problems in 1974, crime and
crime control took a bit of a hiatus, with Gerald Ford completing Nixon’s
second term and then the Carter administration from 1977 to 1981. The
Carter administration was distracted by a variety of other issues and was
relatively silent on crime.

The crime-control momentum reemerged in 1980 with the Reagan
administration, which rcpeatedly dismissed social and economic explana-
tions of crime and drug use and rejected anti-poverty and public assistance
remedies in favor of punishment and control. This Reagan quote sums
up how the fortieth president thought about crime and punishment: “We

mustreject the idea that every time a law’s broken, society is guilty rather
than the lawbreaker. It is time to restore the American precept that each
individual is accountable for his actions.™"*

The Reagan administration sought and found new ways for the federal
government to be involved in crime control at the local level. The primary
avenue for federal involvement was a renewed drug-control effort, which
gave federal law enforcement an enhanced role in local crime since state
and federal authorities share jurisdiction over drug cases.'®

The Reagan administration also oversaw massive changes to federal
sentencing laws, substantially ramped up drug-control enforcement as a
consequence of the introduction of crack in the early 1980s, and contin-
ued the escalation of crime-control efforts through numerous get-tough

changes to federal laws and policies. Among other results of these federal
initiatives, the Reagan administration set examples for states to emulate.
Most noteworthy is the 1984 Sentencing Retform Act, which ushered in
the highly punitive federal sentencing guidelines, a sentencing scheme that
was tough all around but particularly targeted drug offenders. The federal
guidelines are known, among other things, for mandatory minimum drug
sentences and for the crack/powder cocaine differential ot one hundred,
meaning possession of one gram ot crack has the same punishment as one
hundred grams of powder cocaine. Much of the hypersensitivity regarding
crack was due to the violence that accompanied its introduction into urban
drug markets and the demographics of those involved in dealing and using
crack. That violence, thought at the time to be an effect of ingesting crack,
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convicted of capital murder. The message was clear—it’s time for Clinton
and Democrats to get their share of tough on crime. And they did.

The centerpiece of the Clinton crime-control etfort was the Violent
Crime Control and Law Enforcement Act of 1994. The act, which had
substantial bipartisan support, provided $7 billion for crime prevention,
$4 billion for local law enforcement, and $10 billion for state prison
expansion. It did not take long for the Democrats to see the benefits of
these efforts in public-opinion polls showing that Republicans no longer
held the monopoly on tough on crime. At the same time, congressional
Republicans were calling for more punitive approaches. The 1994 Re-
publican “Contract with America” called for even tougher treatment of
criminals through changes to sentencing laws, $10 billion to siates t0
expand prisons, elimination of funding for crime prevention, and a legis-
Jative package called the Taking Back Our Streets Act, which in the end
accomplished little but sounded tough.

September 11, Fear, and the War on Terror

The terrorist attacks on the World Trade Center and the Pentagon helped
define the George W. Bush presidency and substantially impacted crime
policy for the first decade and a half of the 2000s. The 9/11 attacks and
the subsequent anthrax scare changed the landscape of criminal justice
policy in important ways, including the enhancement of the federal role in
local criminal matters and drawing connections between everyday crime
and terrorism. As then President Bush stated in a speech given at the
signing of the Drug Free Communities Reauthorization Bill, December
14, 2001, It is so important for Americans to know that the trafficking
in drugs finances the work of terror, sustaining terrorists. Terrorists use
drug profits to fund their cells to commit acts of murder. If you quit drugs,
you join the fight against terror in America.” The 9/11 attacks thus served
to instill even more insecurity and fear where fear and anxiety were well
entrenched. The aftermath of 9/11 was, among other things, the reinforce-
ment of the standard of tough, but now tough on crime and terrorism.
One of the most far-reaching anticrime bills ever passed was the USA
Patriot Act (an acronym for Uniting and Strengthening America by
Providing Appropriate Tools Required to Intercept and Obstruct Terror-
ism). Passed with little debate or opposition, the Patriot Act dramatically
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datory sentences. In July 2015, President Obama commuted the priso,
sentences of forty-six nonviolent federal drug offenders. Perhaps a step :\
the right direction, but forty-six does not register on any radar

The Obama administration ended without implementing much in terms

of significant advances in criminal Justice reform, while the federal Sman
on Crime initiative was headed in the right direction, it essentially fizzled
out without providing a roadmap for meaningful criminal justice reform
at the state or federal level.

Trump and Law and Order

Candidate Donald Trump ran as the Law and Order candidate, straight out

of the 1980s playbook. He did so in part by conflating illegal immigra-

tion and crime. This excerpt from a June 2016 speech aptly illustrates the
point.
When Mexico sends its people, they’re not sending their best. They're not
sending you. They’re not sending you. They're sending people that have
lots of problems, and they’re bringing those problems with us. They're
bringing drugs. They're bringing crime. They're rapists. And some, | as-
sume, are good people.

Trump also believes that violent crime is considerably higher that of-
ficial statistics indicate. In a speech at a conference of sheriffs in February
2017, Trump claimed that the murder rate is the highest its been in forty-
seven years. A common denominator to all of this, which has been the
common denominator throughout the tough on crime era, is fear. Fear of
immigrants, fear of violent crime, fear of drugs and drug users.

Attorney General Jeff Sessions has been carrying the tough-on-crime
torch for the Trump administration. Among other things, he has ordered
federal prosecutors to charge the maximum offenses that are readily prov-
able, and has resurrected the war on drugs by reversing the Obama ad-
ministration’s hands-off policy regarding prosecution of marijuana cases
in states where recreational use is legal.

Trump’s son-in-law Jared Kushner, whose father served fourteen months
in federal prison for tax evasion, illegal campaign contributions, and wit-
ness tampering, is supposedly leading an initiative for criminal justice
reform. His focus appears to be on the back end of the system, in particular
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These policies are largely out of the historical Republican playbook—
rejection of the focus on the social and economic origins of crime in favor
of a largely punitive approach, which included expansion of prison capac-
ity; increasing time served in prison; mandatory sentencing, including
three-strikes and mandatory minimums; more law enforcement presence;
and continuing the war on drugs. Among other things, this added substan-
tial momentum to America’s punitive, crime-control path. And it ramped
up the political rhetoric and kept considerable attention focused on crime
and crime control. Consider the following recent examples from political
campaign communications.

Phil Bryant, a Republican running for lieutenant governor in Missis-
sippi, pledged in a campaign TV ad to require second-time crack and
meth offenders to be sentenced to life in prison. Bryant was subsequently
elected governor of Mississippi.

It is hard to comprehend the relevance of an ultra-tough-on-crime
stance when running for the Alabama agriculture commissioner, but that
is exactly what Dale Peterson, the Republican candidate, did in TV ads
during the 2010 race. Peterson states in the ad that the agriculture com-
missioner is responsible for $5 billion, and then he says, “Bet you didn’t
know that. You know why? Thugs and criminals. If they can keep you in
the dark, they can do whatever they want with all that money. And they
don’t give a rip about Alabama.”®

The Republican Governor’s Association has recently attacked South
Carolina Democratic state senator Vincent Sheheen, who is running for

governor. Their reason for the attack ad is because Sheheen is a lawyer
who has defended accused criminals in court proceedings. The ad states
that “Sheheen defended violent criminals who abused women and went to
work setting them free.” It ends with “Vincent Sheheen protects criminals,
not South Carolina.”? The South Carolina Republican Party joined the
fray by issuing a press release detailing that Sheheen defended sex offend-
ers, child molesters, and spouse abusers for pay.

Republicans have also been attacking their own. In Texas, Jerry Mad-
den, the conservative Republican chair of the House Corrections Com-
mittee, was opposed for reelection by a twenty-three-vear-old Republican

who accused Madden of being soft on crime because Madden opposed the
construction of more prisons in Texas.
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There are many, many more examples of candidates’ positions on crime
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influences public perception of crime, fear of crime, and support for pu-
nitive policies such as mandatory minimum sentences and longer time
served in prison.

It is probably no surprise that economic forces have fundamentally
changed news media. Financial considerations often drive content of
the news, especially crime and criminal justice coverage. Local cover-
age of more sensational crime, especially violent crime, has increased
substantially since 1990, precisely during the period when violent crime
was dropping to the lowest levels in recent memory. Research shows
that coverage of crime drives levels of fear of crime and the public’s
perceptions of the prevalence of crime.? Media coverage goes a long
way toward explaining the disconnection between public perceptions of
crime today and actual crime rates—the public believes crime is increas-
ing when in reality crime rates have been declining. It also helps explain
why fear of crime has remained relatively high even though crime rates
have been dropping.

Crime is the number-one topic on local TV news. Coverage of crime,
typically violent crime, ranges from roughly 20 percent to 45 percent of
the content. How much of local TV news content is crime is unrelated to
how much crime is occurring in that area.”® Rather, it is determined by
who is watching the programming (the demographics of viewers). More-
over, coverage of crime stories by what are called “high-crime stations™ is
treated more as entertainment—dramatic video, fast paced, little explana-
tion, and teasers throughout about more crime stories to come.

The primary role the media have played regarding crime policy is in
terms of helping to sustain the punitive focus of crime control. The me-
dia’s influence in this is largely indirect but essential in driving public
support for tough-on-crime initiatives. The narrow, sensational, graphic
snapshot of crime that readers and viewers see influences their percep-
tions of the nature and frequency of violent crime, in tum promoting
often-distorted beliefs that crime is more common and closer to home than

is the reality. Such concerns have played into support for tough-on-crime
policies.

We now turn to the question of how crime control was achieved. In the
next chapter, we’ll address what it did and didn’t accomplish and what it

cost.
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sion of the criminal law sometimes comes at the expense of mens rea, or

criminal intent. A joint 2010 report by the Hertage Foundation and the

National Association of Criminal Defense Lawyers notes this concern:

“The recent proliferation of federal criminal laws has produced scores of
criminal oftenses that lack adequate mens rea requirements and are vague
in defining the conduct that they criminalize.”® As the late Bill Stuntz
recently noted in his book The Collupse of American Criminal Justice,
“criminal intent has become a modest requirement at best, meaningless
at worst.””’

States are far from immune to these trends. Whether a product of
selective lobbying, media reports of particular crimes, or simply tough-
on-crime legislators, the states have held their own when it comes to
overcriminalizing. For example, Texas has eleven felony laws related to
harvesting and handling oysters, in addition to the other seventeen hun-
dred criminal laws on the books. Illinois has identified special offenses
of theft of delivery containers, damaging library materials or an animal
facility, defacing delivery containers, and damaging anhydrous ammonia
equipment.®® [linois also has forty-eight separate assault crimes and ten
kidnapping crimes. Virginia law identified twelve distinct kinds of arson
and attempted arson and seventeen trespass crimes. Massachusetts law
has 170 different crimes against property.

Expanding the scope and reach of criminal law is illustrated, for ex-
ample, by laws that cover possession of drug paraphemalia. Simply being
in possession of certain devices (blenders, bowls, spoons) that can be used
to compound or consume drugs is a crime, whether drugs are present or
not. There are also laws making it a crime to be in possession of burglary
tools, which could include simply having a screwdriver or crowbar. There
are also many enhancements in the criminal law, such as certain acts that

oceur in a school zone or a drug-free zone. It is estimated that roughly 70
percent of American adults have, often unwittingly, committed a crime for
which they could be incarcerated.” *

Much of overcriminalization involves overlapping offenses, such that
the same behavior is covered under different laws. This can be in the
form of lesser-included offenses, such as aggravated assault and assault
or aggravated robbery and robbery. This can also be in the form of differ-
ent crimes sharing common criminal elements. For example, an offender
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At the same time, jail populations and jail capacity skyrocketed. Jails
are used for pre-trial detention-—detaining offenders prior to the disposi-
tion of their cases—as well as for individuals convicted on a misdemeanor
and sentenced to incarceration. Beginning in the early 1980s, jail capac-
ity began to expand dramatically, increasing fourfold over the following
three decades.

When we speak of the revolving door of the justice system, it is ap-
propriate to envision the door of a local jail, as jails are the gateway into
the justice system. Not everyone with justice-system involvement goes to
prison, but most spend at least some time in jail.

On any given day, there are over 615,000 individuals in America’s
3,000 local county and city jails. But these figures seriously understate
the reach of America’s jails. This year, nearly twelve million individuals
will be booked into jail, a rate twenty times the admission rate to state
and federal prisons. Not only has the admission rate to jail doubled over
the past thirty years, but the average length of stay has likewise increased,
from fourteen days in the 1980s to twenty-three days today.*

What these statistics don’t tell is how we use jails and the consequences
of that use. First, the vast majority of individuals in jail have not been con-
victed of a crime. Roughly two-thirds of local jail populations consist of
individuals too poor to post bond or, less commonly, those who have been
denied release. The majority are in jail for relatively minor crimessuchas
nonviolent traffic, property, drug, and public order offenses.

Community supervision (probation and parole) also increased dramati-
cally in recent decades (probation by 390 percent and parole by 475 per-
cent). However, the expansion of the capacity for probation and parole is
much quicker and less expensive than for prisons and jails. In effect, all
that is required to expand community supervision is to increase caseloads.
The recommended caseload for a typical probation officer is fifty proba-
tioners. However, today the average probation caseload is 150-200. The
typical caseload for parole officers is seventy to eighty, but this is across
the board a higher-risk population since these individuals have been incar-
cerated and in all likelihood have much more extensive criminal histories
than probationers. At seventy to eighty, these parole caseloads exceed
recommended standards and make risk management of these offenders

very difficult.®




32 . Chy,
Increasing capacity is not enough. It you build j, (s, ot ey,
not always work in the world of criminal justice. Theye Was , l ,' Comgn
change that was required to get more oftenders in Prison fo,
ods of time, to extend the reach of correctional control/sy o
10 bring crime control up to scale. That change s known .;; . ¢
reforn *eMiey

Sentencing Reform: More Offenders
Serving Longer Sentences

Before the late 1970s, judges were the true gatekeepers of ¢
Justice system. Yes, police investigate and arrest and pros
key decisions such as who to prosecute and what to char

crime control began, judges had nearly unfettered influenc
sentence. © OVl the

eCUIOFS makt
ge. Byt Whep

Before sentencing reform, every

convicted criminal defy
en
and federal, was sentenced under wh dant, sia

at are called mdeterminge

indeterminate sentencing ty,
ment, and the judge is 10 sei
Texas is generally an indey
a first-degree felony (the m
felony), the punishmen r
of Incarceration 1o Incar
felony involves the cou
Years in prison. Third ) P
o tw

Because the
unishme, ; Vie I is
allyso hr()adpJud entranges under Indeteri| g s I
- - Judges are pener,|| € sentencing are typi
a wide range of ey, Y permitteq , d & are typi-
evidence at the neer law to |
-5 near and gs
where the prog SEnLencing hegr A
. hea
im‘ormalionpdes-C,mor Presents whay iy Anown "¢ The progess Is one
presents st fbned 0 lead 10 a mgr, s “REravating
] mitigating evidence, designed ¢ *evere Sentenge Tt o
then somchow consiae i O reduce 1y, pu - 'he defendant
| ’Ot' S nis
i Y of the eyig, AR hmenl. Judges
Punishmen |~ “¢gh it o they see
f ; i
of the ey idence .. 0 hayi
Presenteq Ving free

s Judpac . :
&S are free

pically provides for wide ranges of’ punis,
ect something within that ran
€minate sente

Ost serigus Jey,

ange is probay

ceration for i

s ICtion of a second-d
Selecting bew gen prc a8

» Be. For example,
neing state. Upon conviction of
el of felony except for a capital

on 10 five to ninety-nine years

Obati
degree s probatioy 2tion and Gl

nt

evidence,

fit, and determine an appropri
rem over their consideration

he Amcrmn

AMERICAN CRIMINAL JUSTICE 313

to consider any of a number of sentencing goals: retribution, deterrence,
Incapacitation (getting the offender off the street), rehabilitation, and any
combination of those. One of the primary benefits of indeterminate sen-
tencing is that it allows tailored sentencing. where the judge can sentence
not only the offense but also the offender.

And therein lie two of the perceived problems. First, there is a concern
that although we hold judges to a standard of impartiality, they never-
theless are human—they have biases. The ftact that judges have wide
discretion under indeterminate sentencing and are subject to a variety
of influences raises the concern of what is called sentencing disparity,

a situation where similar offenders, convicted of similar crimes, receive
different sentences. In its extreme version, sentencing disparity becomes
discrimination (willful, intentional, illegal). As the argument goes, the
law should not give judges such wide latitude or discretion when there is
such potential for unfair outcomes. The sentence should not be the luck of
the draw; the sentence should not depend on which judge gets the case or
what mood the judge is in the day someone is sentenced.

It is not hard to make a case for sentencing disparity. It is undeniable
that historically some judges have exhibited overt racism in American
courtrooms. And it is not a huge stretch to think that some judges could
consider characteristics and circumstances that someone else might think
improper. Furthermore, there is simple disagreement about what should
or should not be considered, as well as how it should be considered. For
example, is substance abuse an aggravating factor or a mitigating fac-
tor? Should the fact that a female defendant has a nine-month-old child
matter in sentencing? What about intellectual ability? An emerging area
of the Jaw considers legal responsibility and culpability for individuals
with brain damage or other neurocognitive defects. Should that matter?
It depends on who you ask and how you ask it. I it is couched in terms
of equality or disparity. the answer is probably no, such things should
not matter because the goal is that similar oftenders convicted of similar
crimes should receive essentially the same sentence. Most “extenuating”™
factors should not matter in the eyes of those behind sentencing reform.

The second perceived problem with indeterminate sentencing is the be-
lief that when judges have so much discretion. they tend toward leniency
in their sentences. Real or perceived, it can have important consequences.
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ninety-nine years under Texas’s indeterminate sentencing laws. When
sentences are clearly prescribed, where the punishment range is narrowed
considerably, and when the aggravating and mitigating evidence the court
may lawfully consider is highly restricted, the discretion of the judge is
substantially reduced, largely because there are not that many decisions
for the judge to make.

Sentencing reform shifted much of the discretion from judges to legisla-
tors, on the one hand, and prosecutors, on the other. The legislative role is
enhanced in states with determinate sentencing since legislators determine
in the statute what the punishment is for a particular crime. They also have
greater influence when they write mandatory sentencing laws. Prosecutors
have enhanced discretion since the decisions they make, such as what to
charge and what to plea negotiate, have the primary impact on the sentence.

The federal government implemented one of the more extreme versions
of sentencing reform in the federal sentencing guidelines. The federal
guidelines gutted indeterminate sentencing in federal cases, specified the
particular punishment for each federal crime, and, in tumn, reduced the
judge’s role dramatically. Some states followed suit and implemented
guidelines, some shifted their statutes to determinate sentencing but without
guidelines, and others maintained indeterminate sentencing but have incor-
porated mandatory sentences and mandatory minimum sentences. Whether

states implemented guidelines, determinate sentencing without guidelines,
or the hybrid indeterminate sentencing with mandatory sentences, the ¢nd
result was a substantial shift in the responsibility for sentencing. 1t also
resulted in stiffer punishment across the board. The goal of crime control is
to get more individuals in prison, on longer sentences, and serving longer
proportions of those sentences. Sentencing reform accomplished that by
removing what was thought to be the weak link in the process (judges), by
rewriting laws to increase the number of offenses and offenders that are
subject to incarceration, and by increasing the sentences imposed.

There is one more piece to this sentencing reform effort—increasing
time served for those sentenced to prison. Indeterminate sentencing is also
called indeterminate because how much of the sentence imposed the of-
fender actually serves is not up to the judge or prosecutor; it is up to the
parole authorities, those individuals who assess when someone shall be re-
leased early from prison on parole. So until sentencing reform took place,
the portion of the sentence imposed that the offender actually served was
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the vast number of offenders that enter the justice system, many of them
through the revolving door of recidivism. Today, 95 percent of all felony

indictments are disposed of through a negotiated plea. This is the case in
state and federal courts. It is as high for misdemeanors.

Plea bargaining played a primary role in facilitating the corrections
boom. The 400 percent increase in the prison population and the 375
percent increase in the overall correctional population were accomplished

with a modest 60 percent increase in the number of prosecutors.” That
speaks to the efficiency of plea negotiation.

In addition, sentencing reform played a key role in plea negotiation and
case disposition, further accelerating the tlow of individuals into the cor-
rectional system. As punishments became more severe as a consequence

of determinate sentencing and mandatory sentences, the leverage for plea
negotiation was greatly enhanced.

One common way for prosecutors to get to where they want in terms ot

sentencing severity is to charge a defendant with multiple overlapping of-
tenses (called charge stacking). Charge bargaining, a common plea nego-
tiation strategy, involves reduction in the severity of the pled charge and/
or dismissal of other, related, overlapping charges. The result is expedited
guilty pleas and generally harsher punishment. For example, someone
could be charged with possession of a controlled substance, as well as
with intent to distribute, criminal conspiracy, and engaging in organized
crime. The prosecutor generally has discretion to pursue all of the charges,
none of them, or some subset. Part of the plea deal could be the prosecu-
tor’s promise to dismiss some of the charges in exchange for a plea and
what the prosecutor sees as appropriate punishment. Or a defendant could
be subject to a mandatory sentence. The prosecutor could agree to charge
the defendant so he is not subject to the mandatory sentence. The leverage
of facing much more severe punishment consummates the plea deal and
results in generally harsher punishment.

A substantial priority in America’s criminal courtrooms is the quick,
efficient processing of people and cases. The pressure to dispose of
larger and larger numbers of cases as quickly as possible has led to
significant questions about due process. Stuntz points out in his 2011
book, The Collapse of American Criminal Justice, that over the past
thirty years or so, there was significant broadening of the laws that
define criminal conduct, the overcriminalization discussed above. This
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Dismantling Public Mental Health Treatment:
Prisons and Jails Became Default Asylums

A July 14, 2014., Associated Press story is titled “The Big Story—U.S.
Juils.Struggle with Role as Makeshift Asylums.” The good news is that
this |>s newsw?rthy. The bad news is that this is newsworthy. It is good
to bring attention to the issue, but it is not the new big story to those who
have had much involvement with mental health and criminal justice over
the past several decades. The stories and the statistics are becoming all
too familiar.

Melissa C., twenty-two years old, has been sitting in the Cook County
(Chicago) jail for a year. She was most recently arrested for felony rob-
bery after she fought a security guard who caught her stealing food from
a Whole Foods Market. Like so many mentally ill individuals, Melissa
often refused to take her psychotropic medication in favor of street drugs.
The former cheerleader has been homeless and addicted to heroin and has
cycled in and out of jail and rehab facilities for much of her teen years
and early twenties.”?

Janet, a forty-five-year-old Latina, hears voices when she is not taking
her medication. She has served six sentences in prison for drug possession
and drug dealing and one stretch in jail for selling drugs to support her
addiction. Her revolving door is often a product of lack of access to medi-
cation. “When I got out of jail this time 1 still didn’t have no medication,”
she said. “I [couldn’t] see a psych doctor until a month later. I don’t think
that shouldn’t be like that.™*

The largest mental institution in California is a wing of the Los Angeles
County Jail known as the Twin Towers. It incarcerates fourteen hundred
mentally ill offenders. The largest mental health facility in 1llinois is the
Cook County (Chicago) jail, housing between twenty-five hundred and
twenty-eight hundred mentally ill inmates, or about 25-30 percent of the
jail population. A recent report by the Board of Corrections documented
that 40 percent of the 12,200 inmates in the Rikers Island Jail in New
York City are mentally ill.* In forty-four states and the District of Colum-
bia, there are more seriously mentally ill individuals in prisons and jails
than in any state psychiatric in-patient facilities or hospitals. In fact, there
are ten times more mentally ill individuals in prisons and jails than are

in state mental hospitals. As was the case with drug offenders, the scale
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equately implemented indicates that the quality of carc has improved.
patient sausfaction is higher, and treatment outcomes are enhanced.* On
the fiscal/pragmatic side, it was scen as more cost-effective. As it tums
out, it has been “cheaper” but not more cost-cffective since it has not been
properly and adequately implemented. As one expert observer put it

Deinstitutionalization of people with psychiatric disabilities was by and
large successful in opening the back doors of large state institutions so
residents could leave—and in closing the front doors so that new residents
could not come in. But it was less successful in promoting investments in
the kind of community service infrastructure that enables people with psy-
chiatric disabilities to thrive in the community .

Reductions in federal assistance for housing and Social Security In-
come (SSI) starting in the 1980s have conspired with deinstitutionaliza-
tion to create a growing homeless population, significant proportions of
which suffer from mental illness. The evidence regarding the coincidence
of homelessness and mental illness is compelling: between one-third and
one-half of the homeless in the United States have a major mental illness
and roughly 75 percent sutfer from a major mental illness, a substance
abuse disorder, or both. Whether the shuttering of the psychiatric hospitals
was the primary culprit in the increase in the homeless mentally ill popu-
lation does not matter today. What does matter is that the community-
based resources, services, and supporls required to address the needs of
this population are largely absent.

For a variety of reasons that will be discussed later in this book, the
American criminal justice system has become the de facto asylum for
many of the individuals who have been released and diverted from mental
hospitals through the process of deinstitutionalization. The failure to pro-
vide an adequate community-based capacity to replace the loss of treat-
ment beds has resulted in the criminal justice system becoming the system
that just can’t say no. A 2006 Department of Justice study revealed that
56 percent of state prison inmales, 44 percent of federal prisoners, and 65
percent of jail inmates had a mental health problem. Obviously, the se-
verity ot those illnesses varies, but the bottom line is that the mentally ill
are substantially overrepresented in prison, jail, probation, and parole by
a factor of two to four times the incidence in the general, noncorrectional

population.®
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week, depending on what type of restrictions the
designed for inmates who cannot behave in the
due to assaultive behavior on inmates and/or s
steel doors with a narrow vertical window and
walked the range, looking into the cells, it was immediately obvious that
most of the inmates \jveret engaging in what most would consider bizarre
behavior—masturbating in the window, screaming, walking in circles in
the cell, and so on. | asked the warden who was giving the tour how many
of these individuals he thought were mentally ill. He replied, “None. If
they were, they wouldn’t be here. They would be in the mental health
unit.”” I am not a psychiatrist, but it probably does not require clinical
training to recognize that someone is mentally unstable, the conclusion |
reached about most of the men | saw in that unit. It is a fact of life in most
of the prisons across the country that ad seg is one of the few methods
prison officials have for dealing with mentally ill inmates who do not (or
cannot) follow the rules. It is also probably the worst thing that can hap-
pen to someone who is mentally ill.

Y are assigned. Ad segis
general population, often
taff. The cells have solid
a slot for food trays. As |

The Prison-Industrial Complex

The label prison-industrial complex refers to substantial private-sector
financial interests in corrections. Those interests include the construction

of secure facilities as well as the management and staffing of correctional
facilities. The primary correctional facilities construction companies
include Gilbane, Hensel Phelps, and Turner. These are all major capital
construction companies. Hensel Phelps is number 218 on Forbes® list;
Gilbane is number 137, and Turner is number 117. These corporations,
and many of their smaller counterparts, have profited well from the ex-
pansion of prison and jail capacity over the past forty years. And they
have a clear interest in maintaining that path. The major management
and operations corporations include Corrections Corporation of America
(CCA), the GEO Group, and the Management and Training Corporation
(MTC). All three are publicly traded, and all three are financially robust.
Over the past five years, CCA’s stock price increased by over 200 percent.
In February 2016, the GEO Group reported $1.52 billion in revenue. MTC
employs nearly fifty-six hundred people in its corrections division and

reported gross revenues of $704 million for 2016.
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10 political campaigns. Their lobbying budgets and campaign ¢
tions are in the millions. Over the past few years, CCA has e
nearly 180 lobbyists in thirty-two states, and GEO Group has em
nearly seventy lobbyists across sixteen states.*
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can work and live, as well as whether

resources and assistance. When offendtek;:yﬁ?\ri‘:hak\);ig&;cszrsiizgr&mumy
or are discharged fr(?m probation, they typically encounter considi?:k(;\r::
road_blocks to accessing things like housing, health care, employment, ed-
ucation, a.nd m<'3ntal1 health ar.md substance abuse treatment, among O\i\ers.
T e e
have passed laws restricting ei(—of?esg:ety‘ " “_\051 e 1eg\S\amfes

y s from being employed in a wide
variety of ?ccupations that typically require state approval through licens-
ing or certification. When we step back and take a good, hard look, it is
no wonder that recidivism rates are as high as they are and that we have a
true revolving-door justice system. What do we expect when we do little
to change those crime-related factors that play a substantial, fundamental
role in criminal offending? What do we expect when ex-offenders cannot
find employment or cannot get access to psychotropic medications or drug
treatment or cannot find suitable housing?

When the record is complete, we shall see that the past forty-five years
of crime control have been substantially fueled by the failures of a variety
of public institutions. It is impossible to quantify how many individuals
have entered the justice system or are endlessly caught in its revolving
door as a result of these failures, but the numbers would likely take our
breath away. Consider what the American criminal justice system would
look like if we had adequate capacity for publicly funded, evidence-
based drug and alcohol treatment. After all, 80 percent of individuals in
the justice system have alcohol and/or drug problems. Imagine a justice
system in an era when those with mental iliness can obtain appropriate,
evidence-based treatment in the community. What would it look like if
public education was fulfilling its promise? Again, these are not excuses
for bad behavior. But we all have a role in this scenario. Conscious deci-
sions have led to the current state of public drug/alcohol treatment, public
mental health treatment, public housing, and public education, to name
just four factors that share some responsibility for the current status of the
justice system. Those decisions, made by either commission or omission,

have led to the use of the American criminal justice system as the reposi-

tory for many of these failures.
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THE HIGH COST OF FAILURE

Ricky Minor was a meth addict who struggled with depression and drug
addiction as he worked and tried to support his family. He had several
relatively minor prior convictions (possession of drugs, simple assault),
none of which resulted in incarceration. Based on a confidential infor-
mant’s statement, local police found 1.2 grams ot meth in Minor’s home.
They also found an over-the-counter decongestant, acetone, matches, and
lighter fluid. Although they did not find a meth lab, these items were esti-
mated to render nearly two hundred grams of meth. Minor stated he never
sold meth and just made enough to support his and his wite’s drug addic-
tion. He was charged under state law in Florida but refused to cooperate
with prosecutors, who wanted him to snitch on others. His case was trans-
ferred for federal prosecution, where he pled guilty and was sentenced to
life without parole in 2001.'

Ricky Minor’s case is a metaphor for tough on crime. While @ relatively
small number, the ten thousand individuals serving life or life without pa-
role sentences in state and federal prisons for nonviolent crimes serve as
Just one example of our policy of intolerance. The vast majority of these
life-without-parole sentences are mandatory, meaning, the judges had no
choice in the sentence. As we have become more punitive, geiting more

and more individuals into prison for much longer Sentences and time
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WHAT HAVE WE ACCOMPLISHED?

Tough punishment and no parole works. Our communitjes Continy

get safer. Our violent crime rate is now lower than any time sinc,: &
early 1960, the lowest in the South and the 5th lowest in the na“lhe
Our property crime rate is the lowest in the South and the gy, 10W0n.
nationally. Tough punishment and no parole works. e

—Bob McDonnell, Republican governor of Virginia, Janua;y 2013

The decline in crime i
N the past
dence of i el
ffici 10 e effﬁcnveness of punitive poyjci 'S often referenced as evi-
offials and policy e - o 1€5. Untold bers of public

: thus;
laws and continyeq expanding pr; el Passed stiff ‘
e . £ Prison cqp, er sentencing

IS presented in the graph PACY baseq on evid lik

. . . .. ’ ence

Whﬂ? logical, Intuitive, anq reasonab| -
control is responsible for the crime declj )
) 1
s.ubstanna!ly exaggerated. Consider the
tional Rifle Association on the relation
and crime rates: ’

+ the .
. Of[heconclus.lon that crime
}f’?}')'(;win b Sn';:)l;linely and

etw ¢
YO legal gy Oi’vthe I:a-
nership

) 7 ) -\\
‘ﬂla’ A y |

THE HIGH COST OF FAILURE

)

State sndFodersl Prison Population

Figure 2.1. Crime Rates and Prison Population, 1960-2016

Gun control supporters believe that RTC [right to carry guns] laws cause
crime. However, since 1991, when violent crime hit an all-time high, 25
states have adopted RTC laws, the number of people with carry permits has
risen to over 12 million, and the nation’s violent crime rate has decreased

51 percent, to a 43-year low.*

The assertions of both the tough-on-crime advocates and the gun rights
advocates appear to be based on something other than the criteria for es-
tablishing cause and effect. While the logic may seem convincing on the
surface, a little scrutiny uncovers the flaw in the reasoning. First, nothing
is as simple as x causes y. Crime is complex. There are many factors that
influence crime rates, some far more important than others.

The drop in crime across the United States was comparable in terms of
timing and scale. Crime began declining relatively uniformly across states
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Recidivism

A more direct indicator of crime control’s effectiveness is recidivism.
It is a more direct measure since it is specific to those who have been
punished and assesses the outcome of that punishment in terms of reof-
fending. Recidivism is measured in various ways—typically rearrest
and reincarceration. There are two primary ways in which individuals
released from prison can recidivate: committing a new offense andjor
violating the conditions of parole (this can lead to revocation of parole

and reincarceration).

There have been several major US recidivism studies released rela-
tively recently, one in Aprii 2014 by the Bureau of Justice Statistics in
the US Department of Justice,® another in 2011 by the Pew Center on
the States, and most recently by the Bureau of Justice Statistics and the
Pew Charitable Trusts, both in 2018.° To be clear, recidivism statistics
are based on individuals Who are caught. Substantial numbers of crimes
are unreported, and many of those that are reported do not lead to an
arrest. Moreover, many parole violations g0 undetected. Thus, official
recidivism statistics are undercounts of actual reoffending and supervi-
sion violations.

What do we know about the recidivism of offenders released from
prison during the period of time when more individuals were entering
prison on longer sentences and serving longer proportions of those sen-
tences? The Pew study tracked the reincarceration of inmates released
from prison in 1999 and 2004. The study found that over 45 percent of
those released in 1999 were reincarcerated within three years of their re-
lease. The reincarceration rate for those released in 2004 was 43 percent.
The Pew researchers compared their results with those of earlier studies
and concluded that reincarceration rates have been relatively constant
since the early 1990s, suggesting that the ramp up in punitiveness in
American corrections has rot had an appreciable impact on reincarcera-

tion over time.

One Justice Department recidivism study tracked offenders released in
2005 in thirty states. It uses rearrest outcomes as well as tracking prison
releasees for five years. They found that two-thirds of those released from
prison were rearrested for a new offense within three years of release and
over three-quarters were rearrested within five years. Property offenders
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We begin with deterrence.

Deterrence

The deterrence argument proposes two different types of deterrence
specific and general. Specific deterrence refers to the effect of punishm N
on the particular individual being punished, suggesting that punishment
lowers the likelihood that the offender will reoffend. General deterre -
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Can we conclude that variation in the severity of sentences would have dif.

. . L
ferential general deterrent etfects? The reply is a resunding no. . . . Given
the significant body of literature from which this conclusign iy, byeed. the
consistency of findings over time and space, and the multiply measure,
and methods employed in the research conducted, we would sugggest lha‘l
a stronger conclusion is warranted. . . . The severity of sentence does not

4
matter.

There are at least three reasons why sentence severity does not translate
into a crime-reducing general deterrent effect: First, there is the require-
ment that the community hears the message that judges and prosecutors
are sending. There is no compelling evidence indicating that the messages
are being communicated in any systematic way or that the community is
listening. A second reason is that the community may not need to hear
the message in order to remain crime free. Most of us are law-abiding
citizens, absent the occasional speeding ticket, petty misdemeanor, or cre-
ative tax accounting. We do not see the need to engage in crime (we have
other options or alternatives) and/or we have t0oo much to lose by going
down that road (shame, loss of a job or family, the wrath of the IRS). We
will remain crime free regardiess of the consequences of breaking the law;
thus, even if we hear the message, it is not going to alter our behavior. The
third reason is that for those who should hear the message, those already
involved in crime, the threat of harsh punishment is not sufficient to alter
their behavior. (More on why this is the case below.)

Specific deterrence is based on the idea that as punishment severity
increases, the experience becomes more negative, in turn, increasing the
cost of committing crime. As the logic plays out, the harsher the pun-
ishment, and, in turn, the higher the cost, the lower the probability of
reoffending. Again, this resonates with common sense. That would work
for me, so why not for others? Common sense may very well have been
the justification for the focus on punishment severity, because there was
essentially no scientific evidence indicating that enhanced punishment

would deter those we punish.

The evidence contrary to the harsh punishment-reduced recidivism
argument is compelling. First, as we saw earlier, recidivism data indicate
very high rates of reoffending and very little change in reoffending over
the course of harsher and harsher punishment. Moreover, a wide variety
of other research confirms what the recidivism rates reflect—a remarkable
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Another reason why punishment as we have done it does not deter

is because policy makers rarely have considered all of the elements of
the deterrence argument, which suggests that in order to deter, punish-
ment needs to be severe, swift, and certain. We have nearly universally
focused on severity to the exclusion of swiftness and certainty. It is not
hard t.o see how these other two conditions are largely nonstarters in the
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a proper disposition of a case involve considerable time, something that
runs counter to the swiftness element of deterrence. Severity was the o
1St ne
element Of dt?terrer?nce it could. realistically be altered in the American
criminal justice system, assuming that the architects of crime control
even knew of deterrence theory. ro
Per.h aps the greatestf fa‘.la(,:y in the logic is how we generalize our
experiences to those of criminal O.ffendefs‘ Punishment is a part of the
socialization process, part Of_ growing up. Tt ls'what shapes our behavior
and helps us leam to engage in appropriate social interaction. Punishment
is something that we understand and that we believe will work because
it works for us. The problem is that criminal offenders are not “us.
ffer in important ways from the rest of us, who are law abiding.
A typical criminal offender comes from substantial disadvantage, has a
substance abuse problem, and has a significant likelihood of having some
form of mental illness or cognitive problems. It is also typical that those
who cycle in and out of the justice system have limited education and
infrequent opportunities for legitimate employment. Once they enter the
justice system, their odds of turning their lives around drop dramatically.
Wwe make it that much more difficult for offenders to find housing, em-
ployment, and education, and the list goes on and on. For many criminal
offenders, crime is seen as the norm—an understandable or “rational”
response to their perceived situation.
This is not an apology for crime. It is not a pass or a get-out-of-jail-free
card for criminal offenders. Rather, it is an explanation for why the prin-
asonable to us do not work for others. 1f we appreciate
the circumstances of many criminal offenders, we can begin to understand
why punishment does not deter. Punishment likely does not outweigh the
lack of opportunity and the barriers many offenders face. What kind of 2
threat is potential punishment to someone addicted to drugs? Or someone
who realistically has no opportunity for legitimate work? Or someone
who is unable to resist antisocial impulses because of a brain disorder?
ision-making process in
Moreover, deterrence general}y a'ssumes a deqs on-making proce -
which an offender weighs the likelihood of getting caught and punisne
against the immediate rewards of a criminal act. Researchers have con-
. S . . . . H tews. ol-
ducted extensive interviews with prison inmates. In those mteme\\\.s\\.
i isi i j t thinkin
fenders describe the decision-making process as one of just no g

about the consequences, since their immediate needs prevail.
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cits, what sense does it make to presume a process of deliberation about
cost and benefit, an assessment of reward and punishment?'*

punishment Does Little to Change
circumstance and Behavior

Importantly, punishment does essentially nothing to change behavior.
How does incarceration make one employable? How does prison treat
substance abuse or mental illness? How does solitary confinement over-
come a neurocognitive impairment? Moreover, we continue to punish
criminal offenders well after they have “paid their debt to society.” We
restrict access to housing, health care, employment, mental health care,
substance abuse treatment, and education, to name a few. Thus, when we
appreciate that many offenders experience limited opportunities, as well
as significant deficits and impairments, when we realize that nothing that
happens in prison changes any of that and that we make it even more dif-
ficult once released, it then makes sense to ask: What should we expect?
Not hope or wish, but what should we realistically expect? The answer is
precisely what we see—high recidivism rates.

We have gone about the business of sentencing assuming that punish-
ment deters. Even if deterrence did work and severity reduced recidivism,
we have no way of knowing how severe is severe enough. We make no ef-
fort to determine how much punishment is enough except for the tendency
to maximize severity. And we put lawyers (judges and prosecutors) in
charge of makingthose decisions. As Judge Michael Marcus, Multnomah
County district court judge, Portland, Oregon, put it in 2003:

Sentencing has been a ceremony of punishment for a very long time. We

wear robes and conduct what is in large part a morality play—maintaining a
secular equivalent of a state church. . . . If our job is to deliver an appropri-
ate sermon, we need only work on our delivery and steer towards severity.'

Incapacitation

The other function of punishment is incapacitation, physically removing
the offender from the street and eliminating access to targets or victims.
Unlike deterrence, which focuses on reducing motivation for offending,
incapacitation focuses on interrupting criminal opportunity.
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cycle, beginning around age eighteen and continuing consistently as one
ages, there are dramatic reductions in offending. By age forty, the likeli-
hood of engaging in crime is one-seventh of what it was at age seventeen.
By age fifty, it is nearly zero. That seems to be lost on legslators who
write laws implementing mandatory long-term sentences and truth in sen-
tencing laws requiring that very high percentages of sentences are served
before parole eligibility. It also seems to be lost on prosecutors who make
lengthy sentence recommendations, judges who sentence offenders to
long terms in prison, and parole boards that keep offenders well past the
age at which there is any risk of reoffending. Evidence of this is that the
inmate population is aging at a rate that is many times that of the general
population. Over the past seven years, the percentage of inmates age
sixty-five and older has doubled.™ The incapacitation effect from incar-
cerating someone who has aged out of crime is zero. The marginal utility
is at least zero and perhaps negative.

Finally, the assumption that when we lock up the criminal, we lock up
the crime is often incorrect. In many instances of criminal offending, there
is a substitution or replacement effect. Take, for example, the case of drug
dealing. If the police arrest a drug dealer and he or she is prosecuted and
incarcerated (as we have done for hundreds of thousands of drug offend-
ers over the years), we are not eliminating that drug dealing. The likely
scenario is that someone will take his or her place. The same thing prob-
ably occurs when criminal offending is part of an organization such as a
gang. Just because a member of the gang is caught does not mean that the

crime goes with him or her to prison.

The Big Picture on Punishment

So where does this leave us in terms of punishment, deterrence, and 'mca‘-
pacitation? Is this to say that no one is effectively deterred and no one is
effectively incapacitated? No, it does not. But in terms o‘f sgntencmg and
corrections policy, the numbers of offenders who are effectively detenef!
and the numbers of crimes that are averted because the perpetrator 1S
e small indeed. Moreover, focusing on punishment sever-

incapacitated ar an | ‘
; he evidence indicates that severity

ity has been counterproductive since t
tends to increase recidivism.
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severity] as mainstream §emencing’s only responsibility. That surrender is

A demonstrably dysfunctional, cruel, and wasteful allocation of the bulk of
corrections resources—jail and prison included. Our use of jail and prison
under the resulting paradigm frequently does more harm than good. The
harm consists of accelerated recidivism by offenders whose criminality
would be better addressed with wiser sentencing choices, by victimizations
that smarter sentencing would have avoided, the excessive punishments
that serve neither society nor the offender, of an enormous waste of public

resources, and a continuing erosion of public trust and confidence

THE COSTS OF PUNISHMENT

There are a number of ways to think about the costs of tough on crime.
One is the financial cost associated with administering criminal justice
(law enforcement, the courts, and corrections). Another is the cost of
crime (victim costs, social costs). Yet another is the cost of the failure of
the American justice system to effectively reduce recidivism—that is, the
costs associated with repeat offenders’ multiple entries into the justice
system. There are also the costs of avoidable victimizations, also due to
failures to reduce crime and recidivism. We will look at all of these in the
following pages.

The administration of the American criminal justice system requires
spending approximately $260 billion per year on law enforcement, pros-
ecution, the court system, and corrections.” The United States spends
more on criminal justice in one year than the total annual gross domestic
product of 80 percent of the nations in the world. But this is only a portion
of the total-cost picture.

Crime itself takes a tremendous toll on victims, on communities, on
our sense of well-being, safety, and security. And this toll has economic
consequences. Estimates of the financial costs of crime more broadly have
been developed by monetizing various effects or impacts of crime ®

Some of these estimates are based on a limited number of offenses
(just thirteen).? The broader costs associated with these thirteen crimes
are estimated to be $200 billion annually. It is important to realize that
this estimate is a fraction of the true cost of crime. First of all, these thir-
teen offenses represent just one-fifth of all arrests. Second, because these

estimates are based on arrests, they include only reported crimes that,
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in turn, lead to an arrest. As discusseq earh’er,.only abou 5, &

violent crimes and 40 percent of nonviolent crimes are o .

law enforcement, and for those offenses reported, the arre 3 Ta[ep?rted :

lent crimes is just under 50 percent, and roughly 20 percent o rf(’r Vig,

property crimes. . “Pong,

Another estimate that includes unreported major crimeg rd

sault, rape, robbery, burglary, theft, arson, motor vehic|e theft :rﬂ as.
cost at $310 billion per year. Still another analysis, which Udts the
crimes, as well as direct and indirect justice system, victim, es. a
costs, places the net annual cost at over $1 trillion annually 2
lion annual estimate is based on the most comprehensive se;
tions because it includes all crimes, not just major crimes, an
rely solely on reported crimes.

All of these cost figures are estimates based on a v
and assumptions. The one thing they all share is tha
extraordinary cost of the justice System and our faily
dress crime and recidivism. Moreover, since most of t
public costs, we as taxpayers foot most of the bijl.

The Pew recidivism study discussed
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g from reducing recidivism. And it s important 1o appreciate
ving tive cost savings over the longer term dye 1 interrupting g e
cumula jvism of typical habitual or career offenders. g the cycle
of reclf(‘)16 there Wwere twenty-two million crj
In 2% illion Violent victimizations, and s;
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o - ations.”* Because the American justice s
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Minal Viclimizalions.
Xteen million Property
ystem has failed 10 ef-
victimization is higher,
i in ictimizations each year,
k. i . tum leads to reductions
.The. imizations, has ripple effects in terms of reducing the costs to the
in ‘tl'lcce system and victim costs, as well as effects on quality of life, among
just

duce recidivism, the risk of criminal
hundreds of thousands of avoidable v
reduction of recidivism, which in

TS. s i i
othCe iminal offenders bring a variety of crime-related problems into the
I

. <tice system (more on this in chapter 3), and the justice system does
Jflsnce >r,edress them. In fact, the evidence seems pretty clear that our
!ml? © olicies often aggravate many of these problems, compromis-
J.usucebiilc safety and aggravating other problems. Once an offender is
iy pudlfrom incarceration, we end up passing on the problems to other
e and institutions in the community. Justice policy has in effect
agenc:;undreds of thousands of dependents for public assistance, public
creastien public health and mental health care, remedial education, and so
l:,zuas tgh’e typical individuals we turn out of the justice s.ystem are in need
Of’more programs and services than whgn they went in. That seems ~\o
be the nature of what the American justice sys}emi churns out on. a daily
basis. These costs are rarely discussed in the big picture of the failures of
the justice system. . . .
Moreover, our failure to appropriately address crime and 1t§ causes
has profound impacts on families and communities, impacts \hat'mcrease
crime and recidivism. As Professor Todd Clear recently stated in a PBS

interview:

One of the things we know is that going to priso'n reduces your lifetime
earnings by 30 to 40 percent. So if you have a neighborhood where every
male has been in prison, you have a neighborhood where the men 252 gr.oup
are earning 40 percent less income. . . . Having a- pgrent. go‘mg to prison
increases the chances of a child ending up in the criminal justice system by
about 25 percent. So if you have a neighborhood where all the adult males
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